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PER CURIAM:
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Today on Verdict
What's Wrong With “"Doping” to Get
A’s In High School?

Justia columnist and Cornell law )
professor Sherry Colb comments )
on the recent phenomenon of

high school students’ using

stimulants such as Adderall and Ritalin to
attempt to improve their academic
performance, often getting the stimulants
by faking Attention Deficit Hyperactivity
Disorder (ADHD).

11 Nice's application for a change in visa status from a "B-1 Visitor for Business" to
an "E-2 Treaty Investor,” was denied on the ground, among others, that he By Sherry F. Colb
failed to prove he was the "source of funds" used to make the investment. We
affirm.
Ask a Lawyer
92 8 U.S.C. Sec. 1101(a)(15)(E)(ii) (1982) requires an applicant for nonimmigrant ~Question:
treaty investor status to show "he has invested ... a substantial amount of
capital." (Emphasis added.) INS asked Nice to explain the source of the funds
he invested in the car wash. Nice proffered a $25,000 check drawn on a foreign
bank signed by Nice's wife and used by Nice to make the investment. The Ask Question
Regional Commissioner noted several irregularities surrounding the check, About Legal Answers
including absence of proof of the identity of the principal who issued the power ~Connect with Justia A
) ) ) ) Follow justiacom Fan Justia
of attorney under which Mrs. Nice claimed to have acted in signing the check.
The Commissioner concluded that Nice had failed to prove the funds invested ' g Justla on Facebook
were his own risk capital, and that the record suggested that in fact the Juta e
investment had been made by Nice's father-in-law.
13 Nice argues that an alien can be required to establish the source of invested

http://law.justia.com/cases/federal/appellate-courts/F2/752/431/57824/

funds only if necessary to show that a "sham investment" is not involved. He .

relies on a statement in the Report of the House Committee that the treaty |

investor provision "is intended to provide for the temporary admission of such
aliens who will be engaged in developing or directing the operations of a real
operating enterprise and not a fictitious paper operation." H.R.Rep. No. 1365,
82d Cong., 2d Sess. 44, reprinted in 1952 U.S.Code Cong. & Ad.News 1653,
1697 (emphasis added). We have characterized the legislative history as "of
little assistance" in determining qualifications for treaty investor status. Kun
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Young Kim v. District Director, 586 F.2d 713, 716 (9th Cir.1978). Certainly the
passing reference in the House Report does not provide a reasonable basis for
limiting the broad statutory requirement that the alien demonstrate that "he
has invested" substantia! capital in a local enterprise.

14

95 Nice claims he need only show the funds are in his "possession and control.” He
relies on a portion of a 1977 State Department Circular Instruction stating that
if an alien "can satisfactorily establish that he possessed and exercised
dominion over the money invested, the manner in which it was originally
acquired would be irrelevant." On its face, the Circular addresses only 22 C.F.R.
Sec. 42.91(a)(14)(ii)(d) (1983), an unrelated regulation not at issue here.
Moreover, other portions of the Circular indicate that the INS is expected to
investigate the source of funds to determine whether the alien placed his own

funds at risk.

16 Nice's interpretation of Sec. 1101(a)(15)(E)(ii) would permit wholesale evasion
of immigration quotas through the treaty investor provision. An alien could
claim nonimmigrant treaty investor status merely by acting as a "front” for an
investment in fact made by a third party.

97 We conclude the district court correctly held that INS could require proof that
Nice was personally at risk and did not abuse its discretion in concluding that
the proof offered by Nice was insufficient.

AFFIRMED.
Copyright © Justia :: Company :: Terms of Service :: Privacy Policy :: Contact Us
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Treaty Traders

E-1 Treaty Traders

The E-1 nonimmigrant classification allows a rational of a treaty country (a country with which the
United States maintains a treaty of commerce and navigation) to be admitted to the United States
solely to engage in intemational trade on his or her own behalf. Certain employees of such a
person or of a qualifying organization may aiso be eligible for this classification. {For dependent
farnily members, see “Family of £-1 Treaty Traders and Employees” below.)

See U.S, Depariment of State's Treaty Countries for a current list of countries with which the United
States maintains a treaty of commerce and navigation.

Who May File for Change of Status to E-1 Classification

if the treaty trader is currently in the United States in a lawful nonimmigrant status, he or she may
file Form 1-129 to request a change of status to E-1 classification. If the desired employee is
currently in the United States in a lawful nonimmigrant status, the qualifying employer may file
Form [-129 on the employee’s behalf,

How to Obtain E-1 Classification if Outside the United States

A request for E-1 classification may not be made on Form 1-129 if the person being filed for is
physically outside the United States. Interested parties should refer to the U.S. Department of
State website for further information about apglying for an E-1 nonimmigrant visa abroad. Upon
issuance of a visa, the person may then apply to a DHS immigration officer at a U.S. port of entry
for admission as an E-1 nonimmigrant.

General Qualifications of a Treaty Trader

To qualify for E-1 classification, the treaty trader must:
Be a national of a country with which the United States maintains a treaty of commerce and
navigation
Carry on substantial trade
Carry on principal trade between the United States and the treaty country which qualified the
treaty trader for E-1 classification.

Trade is the existing international exchange of items of trade for consideration between the United
States and the treaty country. ltems of trade include bul are not limited to:

Goods

Services

International banking

Insurance

Transportation

Tourism

Technology and its transfer

Some news-gathering activities.
See 8 CFR 214.2(e)(9) for additional examples and discussion.

Substantial trade generally refers to the continuous flow of sizable international trade items,
involving numerous transactions over time. There is no minimum requirement regarding the
monetary value or volume of each transaction. While monetary value of transactions is an
important factor in considering substantiality, greater weight is given to more numerous exchanges
of greater value. See 8 CFR 214.2(e)(10} for further details.

Principal trade between the United States and 'he treaty country exists when over 50% of the total
volume of international trade is between the U.S. and the trader’s treaty country. See 8 CFR 214.2
(e)(11).

General Qualifications of the Employee of a Treaty Trader
To qualify for E-1 classification, the employee of a treaty trader must:

Be the same nationality of the principal aiien employer (who must have the nationality of the
treaty couniry)

Meet the definition of "employee” under {ne relevant law

Either be engaging in duties of an execuiive or supervisory character, or if employed in a
lesser capacity, have special gualifications.

If the principal alien employer is not an individual, it must be an enterprise or organization at least
50% owned by persons in the United States who have the nationality of the treaty country. These
owners must be maintaining nonimmigrant treaty trader status. !f the owners are notin the United
States, they must be, if they were to seek admssion to this country, classifiable as nonimmigrant

treaty traders. See 8 CFR 214.2(e)(3)(ii).

Duties which are of an executive or superviscry character are those which primarily provide the
employee ultimate contro] and responsibility for the organization’s overall operation, or a major
component of it. See 8 CFR 214.2(e){17) for a mere complete definition.

Speciai qualifications are skills which make tie employee’s services essential to the efficient
operation of the business. There are several qualities or circumstances which could, depending on
the facts, meet this requirement. These include, but are not limited to:

The degree of proven experlise in the employee’s area of operations

Whether others possess the employee's specific skills

httn-/www nscis.gov/nortal/site/uscis/menuitem.ebld4c2a3e5b9%ac89243¢c6a7543f6d1a/?v...
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The salary (hat the special gualifications can command
Whether the skills and gqualifications are readily available the United States

Knowledge of a foreign language and culture does not, by itself, meet this requirement. Note that

in some cases a skill that is essential at one poinl in time may become commonplace, and
therefore no longer qualifying, at a later date. See 8 CFR 214.2(e)(18) for a more complete

definition.

Period of Stay

Qualified treaty traders and employees will be allowed a maximum initial stay of two years.

Requests for extension of stay may be granted in increments of up to two years each. There is no

maximum limit to the number of extensions an E-1 nenimmigrant may be granted. Al E-1

nonimmigrants, however, must maintain an intention to depart the United States when their status

expires oris terminated.

An E-1 nonimmigrant who travels abroad may generally be granted an automatic two-year period
of readmission when returning to the United States. It is generally not necessary 1o file a new Form
1-129 with USCIS in this situation.

Terms and Conditions of E-1 Status

A treaty trader or employee may only work in the activity for which he or she was approved at the

time the classification was granted. An E-1 employee, however, may also work for the treaty
organization’s parent company or one of its subsidiaries as jong as the:

Relationship between the organizations is established

Subsidiary employment requires executive. supervisory, or essential skills

Terms and conditions of employmeni have not otherwise changed.

See 8 CFR 214.2(e)(8)(ii) for details.

USCIS must approve any subslantive change in the terms or conditions of E-1 status, A

“substantive change” is defined as a fundamental change in the employer’s basic characteristics,
such as, but not limited to, a merger, acquisition, or major event which affects the treaty trader or
employee’s previously approved relationship with the organization. The treaty trader or enterprise

must notify USCIS by filing a new Form |-129 with fee, and may simultaneously request an

extension of stay for the treaty trader or affected employee. The petition must include evidence to

show ihat the treaty trader or affected employee continues to qualify for E-1 classification,

1t is not required to file a new Form I-129 to notify USCIS about non-substantive changes. A treaty
trader or organization may seek advice from USCIS, however, to determine whether a change is
considered substantive. To request advice, the treaty trader or organization must file Form 1-129
with fee and a complete description of the change.

See B CFR 214.2(e)(8) for more information on terms and conditions of E-1 treaty trader status.

A strke or other iabor dispute involving a work stoppage at the intended place of empioyment rmay
affect a Canadian or Mexican treaty trader or employee's ability to obtain E-1 status. See 8 CFR

214.2(e)(22) for details.

Family of E-1 Treaty Traders and Employees

Trealy traders and employees may be accompanied or followed by spouses and unmarried
children who are under 21 years of age. Their nationalities need not be the same as the treaty
trader or employee. These family members may seek E-1 nonimmigrant classification as

dependents and, if approved, generally will be granted the same period of stay as the employee. If
the family members are already in the United States and seeking change of status to or extension

of stay in an £-1 dependenl classification, they may apply by filing a single Form 1-539 with fee.

Spouses of E-1 workers may apply for work authorization by filing Form |-785 with fee. If approved,

there is no specific restriction as to where the E-1 spouse may work.

As discussed above, the E-1 treaty trader or employee may travel abroad and will generally be
granted an automatic two-year period of admission when returning to the United States. Unless
the family members are accompanying the E-1 treaty trader or employee at the time the latter
seeks admission to the United States, the new readmission period will not apply to the family

members. To remain lawfully in the United States, family members must carefully note the period
of stay they have been granted in E-1 status, and apply for an extension of stay before their own

validity expires.
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In re Ho, 22 . & N. Dec. 206 (1998)

22 1. & N. Dec. 206 (BIA), Interim Decision 3362 (BIA), 1998 WL 483979 (BIA)
United States Department of Justice
Board of Immigration Appeals
In re HO, Petitioner
In Visa Petition Proceedings

WAC 98 072 50493
Decided by the Associate Commissioner, Examinations, July 31, 1998.
**1 *206 (1) Merely establishing and capitalizing a new commercial enterprise and signing a commercial lease are not
sufficient to show that an immigrant-investor petitioner has placed his capital at risk. The petitioner must present, instead,
evidence that he has actually undertaken meaningful concrete business activity.

(2) Tke petitioner must establish that he has placed his own capital at risk, that is to say, he must show that he was the legal
owner of the invested capital. Bank statements and other financial documents do not meet this requirement if the documents
show someonc else as the legal owner of the capital.

(3) Tke petitioner must also establish that he acquired the lcgal ownership of the invested capital through lawful means. Mere
assertions about the petitioner's financial situation or work history, without supporting documentary evidence, are not sufficient
to mext this requirement.

(4) Ta establish that qualifying employment positions have been created. INS Forms -9 presented by a petitioner must
be accompanied by other evidence to show that these employees have commenced work activities and have been hired in
permanent, full- time positions.

(5) In order to demonstrate that the new commercial enterprise will create not fewer than 10 full-time positions, the petitioner
must either provide evidence that the new commercial enterprise has created such positions or furnish a comprehensive, detailed,
and credible business plan demonstrating the need for the positions and the schedule for hiring the employees.

ON BEHALF OF PETITIONER: JOHN L. SUN 3550 WILSHIRE BOULEVARD, SUITE 1250 LOS ANGELES, CA
90010-2413

DISCUSSION

The preference visa petition was approved by the Director, California Service Center, who certified the decision to the Associate
Commuiissioner for Examinations for review. The decision of the director will be reversed.

The pztitioner seeks classification as an alien entrepreneur pursuant to section 203(b)(5) of the Immigration and Nationality
Act, § U.S.C. § 1153(b)(5). The director determined that the petitioner had already invested the requisite amount of capital,
apparzntly obtained through lawful *207 means. The director further found that, while the business had only two employees
at the time of her decision, the business plan called for at least eight more employees within the next 12 months.

The petitioner has chosen not to respond.
Section 203(b)(5)(A) of the Act provides classification to qualified immigrants seeking to enter the United States for the purpose

of engaging in a new commercial enterprise:

«
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Inre Ho, 22 1. & N. Dec. 206 (1998)

(1) which the alien has established,

(i) in which such alien has invested (after the date of the enactment of the Immigration Act of 1990) or, is actively in the process
of investing, capital in an amount not less than the amount specified in subparagraph (C), and

**2 (11i) which will benefit the United States economy and create full-time employment for not fewer than 10 United States
citizers or aliens lawfully admitted for permanent residence or other immigrants lawfully authorized to be employed in the
United States (other than the immigrant and the immigrant's spouse, sons, or daughters).

The petitioner indicates that the petition is based on the creation of a new business located in a targeted employment area, for
which the required amount of capital invested has been adjusted downward.

MINIMUM INVESTMENT AMOUNT

8 C.F.R. § 204.6(e) states, in pertinent part, that:

Targeted employment area means an area which, at the time of investment, is a rural area or an area which has experienced
unemployment of at least 150 percent of the national average rate.

On December 18, 1997, King's Wheel Corp. filed its articles of incorporation with the State of California. According to the
petitioner, who is the president, director, and chief exccutive officer of the corporation, King's Wheel will import steel and
alumiaum automobile wheels from Taiwan and market them in the United States as a wholesaler, On December 20, 1997,
the petitioner signed a lease on behalf of King's Wheel for an “office and warehouse™ located at 350 W. Artesia Boulevard
in Compton, California.

Compton is in Los Angeles County, and the most current information available from the California Employment Development
Department indicates that all of Los Angeles County is «n area of sufficiently high unemployment to qualify as a targeted area.
Therefore, the amount of capital necessary to make a qualifying investment in this matter is $500,000.

*208 INVESTMENT OF QUALIFYING CAPITAL

8 C.F.R. § 204.6(e) states, in pertinent part, that:

Capital means cash, equipment, inventory, other tangible property, cash equivalents, and indebtedness secured by assets owned
by the alien entrepreneur, provided the alien entrepreneur is personally and primarily liable and that the assets of the new
commercial enterprise upon which the petition is based are not used to secure any of the indebtedness. ...

Commercial enterprise means any for-profit activity formed for the ongoing conduct of lawful business including, but not
limited to, a sole proprietorship, partnership (whether limited or general), holding company, joint venture, corporation, business
trust, or other entity which may be publicly or privately owned. This definition includes a commercial enterprise consisting of
a holding company and its wholly-owned subsidiaries, provided that each such subsidiary is engaged in a for-profit activity
formed for the ongoing conduct of a lawful business. This definition shall not include a non-commercial activity such as owning
and operating a personal residence.

Invest means to contribute capital. A contribution of capital in exchange for a note, bond, convertible debt, obligation, or any
other debt arrangement between the alien entrepreneur and the new commercial enterprise does not constitute a contribution
of capital for the purposes of this part.

**3 8 C.F.R. § 204.6(j) states, in pertinent part, that:

Next © 2042 Thoms Reul: 0 Jialn o dnminal ULS. o nmen! Waorks, 2
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In re Ho, 22 1. & N. Dec. 206 (1998)

(2) To show that the petitioner has invested or is actively in the process of investing the required amount of capital, the petition
must be accompanied by evidence that the petitioner has placed the required amount of capital at risk for the purpose of
generating a return on the capital placed at risk. Evidence of mere intent to invest, or of prospective investment arrangements
entailing no present cominitment, will not suffice to show that the petitioner is actively in the process of investing. The alien
must show actual commitment of the required amount of capital. Such evidence may include, but need not be limited to:

(i) Bank statement(s) showing amount(s) deposited in United States business account(s) for the enterprise;

(i1) Evidence of assets which have been purchased for use in the United States enterprise, including invoices; sales receipts;
and purchase contracts containing sufficient information to identify such assets, their purchase costs, date of purchase, and
purchasing entity;

(iii) Evidence of property transferred from abroad for use in the United States enterprise, including United States Customs
Service commercial entry docunents, bills of lading and transit insurance policies containing ownership information and
sufficient information to identify the property and to indicate the fair market value of such property;

(iv) Evidence of monies transferred or committed to be transferred to the new commercial enterprise in exchange for shares
of stock (voting or nonvoting, common or *209 preferred). Such stock may not include terms requiring the new commercial
enterprise to redeein it at the holder's request; or

(v) Evidence of any loan or mortgage agreement, promissory note, security agreement, or other evidence of borrowing which is
secured by assets of the petitioner, other than those of the new commercial enterprise, and for which the petitioner is personally
and primarily hable.

On December 30, 1997, the sum of $515,000 was transferred from an unidentified bank account to one of King's Wheel's
businzss accounts at Cathay Bank, and the business account was credited $514,995. On January §, 1998, the petitioner obtained
500,000 of the one million authorized shares of King's Wheel; the petitioner indicates that these shares were in exchange for
$500.000.

Capital at risk

Even though the petitioner owns only half of the authorized shares in King's Wheel, he is the sole shareholder thus far. He is
also the only officer of the corporation. As such, the petitioner exercises sole control over the corporation's activities; whether
the business proceeds according to plan or whether, for example, the business returns the petitioner's money is the petitioner's
deciston alone. Therefore, the petitioner cannot meet his zt-risk requirement by merely depositing funds into a corporate account.

The business plan indicates that sales would commence in three to six months from the date of submission of the petition
(January 12, 1998), yet the petitioner has not undertaken the necessary preparations to meet this deadline. The petitioner has
not submitted evidence that King's Wheel has purchased inventory or office equipment. The petitioner has not shown that he
has entered into negotiations with potential suppliers of wheels abroad, nor has he even identified who his potential suppliers
are. The petitioner has not provided evidence that he has identified or entered into negotiations with potential buyers within the
United States. The petitioner has not even furnished evidence that he has contracted with the suppliers of local utilities, such
as the telephone or electric companies. The petitioner hias not adequately explained how the business will go about spending
the $500,000 that have been placed into its account. Although the petitioner has signed a lease for King's Wheel's showroom,
the lease contains an escape clause at section 14, allowing King's Wheel to assign the lease or sublet the property with consent
from the landlord.

Next ©° omson Reuters, No al original U.S. Governmonl Waolks
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**4 The regulations provide that a petition must be accompanied by evidence that the petitioner has placed the required
amount of capital at risk for the purpose of generating a return on the capital placed at risk. A mere deposit into a corporate
money-market account, such that the petitioner *210 himself still exercises sole control over the funds, hardly qualifies as an

active, at-risk investment. ! Simply formulating an idea for future business activity, without taking meaningful concrete action,
is similarly insufficient for a petitioner to meet the at-risk requirement. Before it can be said that capital made available to a
commercial enterprise has been placed at risk, a petitioner must present some evidence of the actual undertaking of business
activity; otherwise, no assurance exists that the funds will in fact be used to carry out the business of the commercial enterprise.
This petitioner's de minimis action of signing a lease agrzement, without more, is not enough.

Source of funds

8 C.F.R. § 204.6(j) states, in pertinent part, that:

(3) Tc show that the petitioner has invested, or is actively in the process of investing, capital obtained through lawful means,
the petitioner must be accompanied, as applicable, by:

(i) Foreign business registration records;

(ii) Carporate, partnership (or any other entity in any form which has filed in any country or subdivision thereof any return
described in this subpart), and personal tax returns including income, franchise, property (whether real, personal, or intangible),
or any other tax retumns of any kind filed within five years, with any taxing jurisdiction in or outside the United States by or
on belalf of the petitioner;

(1i1) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental civil or criminal actions, governmental
admiristrative proceedings, and any private civil actions (pending or otherwise) involving monetary judgments against the
petitioner from any court in or outside the United States within the past fifteen years.

To show that he has imvested his own capital obtained through lawful means, the petitioner has furnished copies of bank

statements showing that as of December 12, 1997, he had NT$1,339.,447 (less than US$4I,0002) on deposit at the Bank of
Taiwan, and as of December 23, 1997, an individual named “Ho Wang Chung-Chia, Theresa Wang™ had NT$6,255,844.52
(US$191,427.31) on deposit at the First Commercial Bank. The petitioner *211 has also submitted a letter from the United
World Chinese Commercial Bank indicating that he holds 506,000 shares of capital stock in the bank, and as of December 22,
1997, those shares were worth NT$30,866,000. A letter from United Orthopedic Corporation states, “Mrs. Ho Wang Chung-
Chia, also known as Theresa Wang has invested N.T. $1,000,000 in United Orthopedic Corp.” On December 19, 1997, Ms.
Chung-Chia Ho Wang's single unit on the 11th floor of an 18-story, 147-unit condominium in Taiwan was appraised at NT
$6,502,348 (less than USS$199,000).

**5 The petitioner asserts that Chung-Chia Ho Wang is his wife: however, he has submitted no documentation, such as

a marriage certificate, to substantiate this claim.? Even if Ms. Wang is the petitioner's wife, and even if her assets can be
considered joint property, the petitioner has failed to establish the source of the funds transferred to the King's Wheel money-
market account, totalling $515,000. Prior to the date of ‘ransfer, neither Taiwanese bank account contained sufficient funds: in
fact, the two accounts together contained less than $250.000. Neither the petitioner nor Ms. Wang has sold any shares of stock
in the Taiwanese corporations, and Ms. Wang appears still to own the condominium unit. As stated carlier, the wire-transfer
receipt does not reveal from what bank account(s) the funds originated.
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Furthermore, while the petitioner claims to have been & medical doctor in Taiwan, he has not presented any cvidence of his
having engaged in this occupation, nor has he provided any documentation regarding his level of income. The petitioner explains
that, through his medical practice and investments, he has accumulated “liquid assets™ of approximately USS1.4 million, and
therefore the source of his $500,000 is lawful. The above documentation does not reflect $1.4 million in liquid assets; moreover,
simply going on record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. See Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972).

EMPLOYMENT CREATION

8 C.F.R. § 204.6()(4)(i) states:

To show that a new commercial enterprise will create not fewer than ten (10) full-time positions for qualifying employees, the
petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or other similar documents for ten (10)
qualifying employees, if such employces have *212 already been hired following the establishment of the new commercial
enterprise; or

(B) A copy of a comprehensive business plan showing that, due to the nature and projected size of the new commercial enterprise,
the need for not fewer than ten (10) qualifying employces will result, including approximate dates, within the next two years.
and when such employees will be hired.

8 C.F.R. § 204.6(c) states, in pertinent part:

Employee means an individual who provides services or labor for the new commercial enterprise and who receive wages or
other remuneration directly from the new commercial enterprise...This definition shall not include independent contractors.

Full-time employment means employment of a gualifying employee by the new commercial enterprise in a position that requires
a minimum of 35 working hours per week.

Qualifying employee means a United States citizen, a lawfully admitted permanent resident, or other immigrant lawfully
authorized to be employed in the United States including, but not limited to, a conditional resident, a temporary resident, an
asylee, a refugee, or an alien remaining in the United States under suspension of deportation. This definition does not include
the alien entrepreneur, the alien entrepreneur's spouse, sons. or daughters, or any nonimmigrant alien.

**6 As cvidence that two positions have already been created, the petitioner has submitted two Forms I-9 completed just three
days prior to the date he signed the Form 1-526 petition. The business plan calls for the hiring of eight employees within the
next 12 months: a secretary, an accounting clerk, a truck driver, two warchouse people, and three salespersons.

With respect to the two persons identified in the Forms 1-9, the petitioner has not explained what positions they occupy, and
it is not known whether they work full- or part-time or whether they work at all. Forms I-9 verify, at best, that a business has
made an effort to ascertain whether particular individuals are authorized to work; they do not verify that those individuals have
actually begun working. In the absence of such evidence as paystubs and payroll records showing the number of hours worked,
the petitioner has not met his burden of establishing that he has created full-time employment within the United States.

In addition, as the business plan fails to reveal what these two individuals do, it is not altogether clear that they would still be
needed once sales commenced and the business progressed beyond its ““planning stage.” The petitioner has not demonstrated
that he has created permanent employment.

{avNext © 2072 Thai Reulers. No ciatm ta original U.S. Government Works v
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According to 8 C.F.R. § 204.6(j)(4)(1)(B), if a petitioner has not already met the employment-creation requirement, he must
submit a comprehensive business plan from which it is clear that the business will in fact require 10 qualifying employees
within the next two years. To be “comprehensive,” *213 a business plan must be sufficiently detailed to permit the Service to
draw reasonable inferences about the job-creation potential. Mere conclusory assertions do not enable the Service to determine
whether the job-creation projections are any more reliable than hopeful speculation.

A comprehensive business plan as contemplated by the regulations should contain, at a minimum, a description of the business,
its products and/or services, and its objectives. The plan should contain a market analysis, including the names of competing
businesses and their relative strengths and weaknesses, a comparison of the competition's products and pricing structures, and
a description of the target market/prospective customers of the new commercial enterprise. The plan should list the required
permits and licenses obtained. If applicable, it should describe the manufacturing or production process, the materials required,
and the supply sources. The plan should detail any contracts executed for the supply of materials and/or the distribution of
products. It should discuss the marketing strategy of tae business, including pricing, advertising, and servicing. The plan
should set forth the business's organizational structure 2nd its personnel's experience. It should explain the business's staffing
requirements and contain a timetable for hiring, as well as job descriptions for all positions. It should contain sales, cost, and

income projections and detail the bases therefor. 4 Most importantly, the business plan must be credible.

**7 Certainly no astute investor would place half a million or a million dollars into a business that he had not thoroughly
researched. Creating a comprehensive business plan as described above is normal practice for any businessiman seeking to
operaiz a viable business. Without knowing whether a business is feasible and has the potential for long-term survival, neither
the petitioner nor the Service can reasonably conclude that it will create permanent, full-time employment. [t is not too onerous
to ask a petitioner who has not yet met the employmenut-creation requirement to submit to the Service a real business plan.
Other administrative agencies, such as the Small Business Administration, and private financial institutions routinely require
the submission of detailed business plans before extending loans to businesses. Permanent resident status is no less significant
a matter than a loan.

The petitioner's four-page “business plan™ is wholly inadequate and fails to meet the petitioner’s burden of showing that he will
create 10 permanent, fuil-time positions within the next two ycars.

*214 CONCLUSION

The pettioner is ineligible for classification as an alien entrepreneur because he has failed to establish that he has made an
active, at-risk investment and has failed to clarify the source of his funds. The petitioner has further failed to demonstrate clearly
that his proposed business will result in the requisite employment creation.

The burden of proofiin these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner
has not met that burden. Accordingly, the petition is denied.

ORDER: The decision of the director is reversed. The petition is denied.
Footnotes

| King's Wheel has two accounts at Cathay Bank: the money-market account into which the $514,995 were deposited and a commercial
checking account containing $3,100. The petitioner has not shown any activity in either account,

2 This figure assumes an exchange rate of NT$32.68 = US$1, which appears in the materials submitted by the petitioner. The current
exchange rate is closer to NT$34.27 = US$1. WASHINGTON POST. July 21. 1998, at C10.
3 The real-estate appraisal indicates that Ms. Wang's name changed to “Ho™ after marriage, but “Ho™ is a common Chinese name.
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4 The Service recognizes that each business is different and will require different information in its business plan. These guidelines,
therefore, are not all-inclusive.

22 1. & N. Dec. 206 (BIA), Interim Decision 3362 (BIA), 1998 WL 483979 (BIA)

End of Document € 2012 Thomson Reuters. No claim to original U.S. Government Works.
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Memorandum
TO: Field Leadership
FROM: Donald Neufeld /s/

Acting Associate Director, Domestic Operations

SUBJECT: Adjudication of EB-5 Regional Center Proposals and Affiliated Form

I.

1-526 and Form [-829 Petitions; Adjudicators Field Manual (AFM) Update
to Chapters 22.4 and 25.2 (AD09-38)

Purpose

This memorandum provides instruction to California Service Center (CSC) personnel
involved in the adjudication of EB-5 Regional Center Proposals, and affiliated Forms
[-526, Immigrant Petition by Alien Entrepreneur and Forms 1-829, Petition by
Entrepreneur to Remove Conditions. This memorandum rescinds in its entirety the
USCIS memorandum, Establishment of an Investor and Regional Center Unit, dated
January 19, 2005, and provides guidance regarding:

The timing of the adjudication of EB-5 eligibility issues;

The procedures to be used when there appears to be a material change in
circumstances relating to an eligibility issue following the issue’s prior
adjudicative resolution;

Targeted Employment Area (TEA) determinations;

How an alien may seek approval of a new Form [-526 petition in order to change
the focus of his or her investment to a new capital investment project or
commercial enterprise; and

The respective EB-5 program responsibilities of CSC and Service Center
Operations (SCOPS) personnel.

This memorandum also addresses the issue of communication with non-USCIS
individuals or entities regarding case specific information.

II.

Background

WWIUSCIS. oV
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The Immigrant Investor Program, also known as “EB-5, was created by Congtress in
1990 under § 203(b)(5) of the Immigration and Nationality Act (INA) to stimulate the
U.S. economy through job creation and capital investment by alien investors. Alien
investors have the opportunity to obtain lawful permanent residence in the United States
for themselves, their spouses, and their minor unmarried children by making a certain
level of capital investments and associated job creation or preservation.

There are two distinct EB-5 pathways for an alien investor to gain lawful permanent
residence, the Basic Program and the Regional Center Pilot Program. Both programs
require that the alien investor make a capital investment of either $500,000 or $1,000,000
(depending on whether the investment is in a TEA or not) in a new commercial enterprise
located within the United States. The new commercial enterprise must create or preserve
10 full-time jobs for qualifying U.S. workers within two years of the alien investor’s
admission to the United States as a Conditional Permanent Resident (CPR)." When
making an investment in a new commercial enterprise affiliated with a USCIS-designated
regional center under the Regional Center Pilot Program, an alien investor may satisfy the
job creation requirements of the program through the creation of either direct or indirect
jobs. Notably, an alien investing in a new commercial enterprise under the Basic
Program may only satisfy the job creation requirements through the creation of direct
jobs.

Note: Direct jobs are those jobs that establish an employer-employee relationship
between the newly established commercial enterprise and the persons that they employ.

' The statutory framework for the EB-5 program can be found at INA sections 203(b)(5) and 216 A, which
were modified by:
e Section 610 of Pub. L. 102-395, as amended by section 116(a)(l) of Pub. L. 105-119 and section
402(a) of Pub. L. 106-396;
e Section 4 of Pub. L. 108-156, relating to the Regional Center Pilot Program; and
e Sections 11031-11034 of the 21st Century Department of Justice Appropriations Authorization
Act, Pub. L. 107-273, relating to certain aliens with conditional resident status who filed 1-829
petitions before November 2, 2002.

The regulatory framework for the EB-5 program can be found at 8 CFR 204.6 and 8 CFR 216.6.

There are also four EB-5 precedent decisions:

o Matter of Soffici, 22 1&N Dec. 158 (BIA 1998);

o Matter of Izummi, 22 1&N Dec. 169 (BIA 1998). Note: Pub. L. 107-273 eliminated the
requirement set forth in [zummi that, in order for a petitioner to be considered to have “created” an
original business, he or she must have had a hand in its actual creation. Under the new law, an
alien may invest in an existing business at any time following its creation, provided he or she
meets all other requirements of the regulations;

e Matter of Hsiung, 22 1&N, Dec. 201 (BIA 1998); and

o Matter of Ho, 22 I&N Dec. 206 (BIA 1998).
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Indirect jobs are the jobs held by persons who work outside the newly established
commercial enterprise. For example, indirect jobs include employees of the producers of
materials, equipment, and services that are used by the commercial enterprise. There is
also a sub-set of indirect jobs that are calculated using economic models that are known
as induced jobs. Induced jobs are those jobs created when direct and indirect employees
go out and spend their increased incomes on consumer goods and services.

Under the Regional Center Pilot Program, an individual or entity must file a Regional
Center Proposal® with the CSC to request USCIS approval of the proposal and
designation of the entity that filed the proposal as a regional center. A “Regional Center”
is defined as any economic unit, public or private, engaged in the promotion of economic
growth, improved regional productivity, job creation and increased domestic capital
investment. The Regional Center Proposal must provide a framework within which
individual alien investors affiliated with the regional center can satisfy the EB-5
eligibility requirement and create qualifying EB-5 jobs.

The Regional Center Proposal may also include copies of the commercial enterprise’s
organizational documents, capital investment offering memoranda, and transfer of capital
mechanisms for the transfer of the alien investor’s capital into the job creating enterprise
so that USCIS may determine if they are in compliance with established EB-5 eligibility
requirements. Providing these documents may facilitate the adjudication of the related
[-526 petitions by identifying any issues that could pose problems when USCIS is
adjudicating the actual petitions. For example, if a new commercial enterprise’s limited
partnership (L P) agreement contains a redemption clause guaranteeing the return of the
alien investor’s capital investment, then the alien investor’s capital investment will not be
a qualifying “at-risk” investment for EB-5 purposes. Likewise, if the LP agreement
requires the payment of fees from the alien investor’s capital investment of $1,000,000
(or $500,000 if in a TEA) to such extent that the investment will be eroded below the
qualifying level, preventing the full infusion of sufficient capital into the job creating
enterprise, then the alien investor’s capital investment will not meet the required EB-5
level of investment. The approval of a Regional Center Proposal containing defects such
as these is not in the best interest of the prospective regional center or the USCIS EB-5
program as the end result will most likely be the denial of the individual alien investor’s
Form 1-526 petition.

Any individual Form [-526 and Form [-829 petitions claiming new commercial enterprise
affiliation with a regional center and thus EB-5 eligibility based on indirect job creation
must be denied if they are filed prior to the approval of the Regional Center Proposal.

*USCIS is developing a Regional Center Proposal form through the standard Office of Management and
Budget (OMB) form development process. The new form will require the submission of a filing fee for the
filing of an initial Regional Center Proposal and for Proposal Amendments that are filed subsequent to the
initial approval and designation of the regional center. There is no filing fee for the submission of Regional
Center Proposals and Proposal Amendments at the present time.
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Each alien investor must file an individual Form I-526 petition to establish his or her
eligibility for classification as an EB-5 alien investor under either the Basic Program
or the Regional Center Pilot Program. If the Form 1-526 petition is approved, then
the alien must file a Form 1-485, Application to Register Permanent Residence or
Adjust Status, to adjust status in the United States, or apply for an immigrant visa
abroad, in order to obtain CPR status. The alien investor must file a Form 1-829
petition within the 90-day period immediately preceding the two-year anniversary of
his or her admission to the United States or adjustment of status as a CPR. The Form
1-829 petition must demonstrate that all of the terms and conditions of the EB-5
program have been met by the alien investor in order for the conditions on his or her
permanent residence to be removed.

III.  Rationale for Updated Field Guidance

A. Streamlining EB-5 Case Processing.

USCIS wishes to streamline the Regional Center Proposal and EB-5 petitioning
processes. Distinct EB-5 eligibility requirements must be met at each stage of the EB-5
immigration process. If USCIS evaluates and approves certain aspects of an EB-5
investment, that favorable determination should generally be given deference at a
subsequent stage in the EB-5 process. However, a previously favorable decision may not
be relied upon in later proceedings where, for example, the underlying facts upon which a
favorable decision was made have materially changed, there is evidence of fraud or
misrepresentation in the record of proceeding, or the previously favorable decision is
determined to be legally deficient.

USCIS is aware that there are times when Immigration Service Officers (ISOs) question
whether a previously established EB-5 eligibility requirement has been met at a later
stage in the process even though the facts of the case have not changed. USCIS is also
aware that some designated regional centers have subsequently made material alterations
to documentation initially provided in support of the regional center proposal. For
example, there have been cases where a regional center has made significant changes to
the organizational documentation, the transfer of capital mechanisms, or other aspects of
the new commercial enterprise after approval of the regional center proposal. This
documentation was changed to such a degree that it no longer resembled the
documentation upon which USCIS based the approval of the Regional Center Proposal,
and it appeared that the new commercial enterprise would no longer comply with EB-5
Program requirements.

In some instances, the adjudication of EB-5 petitions has been prolonged due to the
issuance of requests for evidence (RFEs) that inappropriately seek to revalidate
previously favorable determinations. Likewise, the finalization of EB-5 petitions have
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been delayed due to the material alteration of documentation vetted during the Regional
Center Proposal Process, requiring that previously decided issues be re-adjudicated
within the EB-5 petitioning processes. This has prompted USCIS to deny EB-5
petitions.® Information provided in support of EB-5 petitions may also prompt USCIS to
reopen a Regional Center Proposal and ultimately terminate the regional center
designation under 8 CFR 204.6(m)(6) if the regional center is shown to be operating in a
manner not in accordance with section §610(a) of Public Law 102-395.

In light of the above, USCIS is incorporating guidance into the AFM that highlights the
adjudicative issues to be resolved at each stage of the Regional Center Proposal and EB-5
petitioning processes. In addition, the guidance outlines the factors that should be in
place in order to revisit previously approved EB-5 eligibility requirements at a later stage
in the process. USCIS is also adding guidance into the AFM update that explains how a
regional center may provide an exemplar Form [-526 with the supporting documentation
required by 8 CFR 204.6 in order to determine if the documentation is EB-5 compliant,
and thus can generally be favorably acted upon if submitted unaltered in support of an
actual Form [-526 petition.

B. Changes in Form 1-526 Business Plans.

USCIS is aware that some EB-5 aliens may encounter difficulties when unforeseen
circumstances cast doubt on the achievement of the requisite job creation as outlined in
an approved Form [-526 petition. This may occur when the job creating capital
investment project or commercial enterprise that was relied upon for the approval of the
Form 1-526 petition fails, or otherwise cannot be completed, within the alien’s two-year
period of conditional residence. The statutory structure of the EB-5 program and relevant
precedent decisions limit an alien entrepreneur’s options when a planned investment
project fails. The capital investment project identified in the business plan in the
approved Form 1-526 petition must serve as the basis for determining at the Form [-829
petition stage whether the requisite capital investment has been sustained throughout the
alien’s two year period of conditional residency and that at least ten jobs have been or
will be created within a reasonable period of time as a result of the alien’s capital
investment.* The business plan in the Form I-526 petition may not be materially changed
after the petition has been filed.’ Inaddition, USCIS may not act favorably on requests
to delay the filing or adjudication of Form [-829 petitions beyond the timeframes outlined
in INA section 216A(d)(2) and 8 CFR 216.6(a) and (c).

EB-5 petitioners must establish eligibility as of the date of filing of the petition. See 8 CFR 103.2(b)(1),
(12); Matter of Katighak, 14 1&N Dec. at 49. Note also that a petitioner may not make material changes to
a petition that has already been filed in an effort to make an apparently deficient petition conform to USCIS
requirements. Matter of Izummi, 22 1&N Dec. at 175.

“See 8 CFR 216.6(c).

* See Matter of Izummi, 22 1&N Dec. 169 (BIA 1998) and 8 CFR 103.2(b).



Adjudication of EB-5 Regional Center Proposals and Affiliated Form

[-526 and Form [-829 Petitions; Adjudicators Field Manual (AFM) Update to Chapters
22.4 and 25.2 (ADO09-38)

Page 6

As a result, USCIS is incorporating guidance into the AFM outlining the procedures for
an ISO to follow when adjudicating:
e A new Form [-526 petition seeking to change the capital investment and job
creation scheme outlined in an alien’s previously filed Form [-526 petition; and
e Ifsuch new Form [-526 petition is approved, a Form 1-485 application requesting
re-adjustment of status.

C. Communication with EB-5 External Stakeholders.

It is critically important that all USCIS staff involved in the EB-5 Program understand
that any case-specific communication with non-agency stakeholders may not be
considered in the adjudication of an application or petition unless it is included in the
record of proceeding of the case. USCIS may only provide information about specific
cases 1o:
e The affected party in the proceeding; and
e The representative of the affected party, if any, who is identified on a properly
executed Form G-28.° The agency will only recognize one attorney of record at
a time as reflected in the most current Form G-28 available in the record.’

If USCIS receives evidence about a specific case from anyone other than an affected
party or his or her representative, such information is not part of the record of proceeding
and cannot be considered in adjudicative proceedings, unless the affected party has been
given notice of such evidence and, if such evidence is derogatory, he or she has been
given an opportunity to respond to the evidence as required in 8 CFR 103.2(b)(16). Note
that the opinion of a USCIS official outside of the adjudicative process is not binding and
no USCIS officer has the authority to pre-adjudicate a Regional Center Proposal or an
EB-5 petition. Matter of Izummi, 22 |&N Dec. at 196.

In light of the above, USCIS staff is directed to include in the record of proceeding copies
of all case-specific written communication with external stakeholders involving receipt of
information relating to specific EB-5 Regional Center Proposals or individual petitions
pending on or after the date of this memorandum. In the very limited instances where oral
communication takes place between USCIS staff and external stakeholders regarding
specific EB-5 cases, the conversation must either be recorded, or detailed minutes of the
session must be taken and included in the record of proceeding. As provided above, if
the documentary or oral evidence was not provided by the affected party or his or her
representative, the party must be notified of the evidence.

®See 8 CFR 103.3(a)(iii)(B), 103.2(a)(3). Seealso sections §§551(14) and 557(d) of the Administrative
Procedures Act (APA).

" See 8 CFR 292.4(a) providing for substitution of counsel via subsequent execution and submission of a
new G-28. See also 8 CFR 292.5(a) and (b), 103.2(a)(3), and 103.2(b)(11), all of which refer to a singular
“attorney” or “representative” permitted to represent the petitioner or applicant.
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The EB-5 program maintains an e-mail account at

USCIS ImmigrantinvestorProgram(@dhs.gov for external stakeholders to use when
seeking general EB-5 program information, inquiring about the status of pending cases,
or requesting the expedite of a pending EB-5 case. USCIS personnel are instructed to
direct all case-specific and general EB-5 related communications with external
stakeholders through this email account, or through other established communication
channels, such as the National Customer Service Center (NCSC), or the USCIS Office of
Public Engagement.

USCIS believes that transparency in the administration of this program is critical to its
success. USCIS is aware that some external stakeholders routinely contact SCOPS HQ
personnel with questions regarding general EB-5 eligibility issues. SCOPS HQ has
routinely responded directly to the external stakeholders in accordance with the EB-5
oversight authority delegated to the Investor and Regional Center Unit in the USCIS
memorandum, Establishment of an Investor and Regional Center Unit, dated January 19,
2005. Unfortunately this method of communication is very resource intensive and only
serves to inform the external stakehoiders who contact SCOPS HQ. USCIS is formally
rescinding the January 19, 2005, memo. SCOPS HQ will no longer respond to questions
from external stakeholders regarding EB-5 eligibility issues that have not been vetted
through the National Customer Service Center at (800) 375-5283, the EB-5 email account
at USCIS.ImmigrantInvestorProgram(@dhs.gov, or are raised through other established
USCIS communication channels.

EB-5 eligibility issues that are raised through the EB-5 email account will be reviewed by
the CSC EB-5 staff who will:

e Respond to those that involve routine EB-5 questions; and

e Raise issues involving novel adjudicative questions to SCOPS HQ personnel.
SCOPS HQ will publish EB-5 FAQs and in some cases, policy memoranda, on the
USCIS website to address novel adjudicative issues raised by external stakeholders. This
method of communication will promote transparency and the free flow of EB-5 related
information in a manner that makes all EB-5 external stakeholders privy to the
information, not just a select few.

IV. Field Guidance

USCIS EB-5 program staff are directed to follow the guidance provided in this
memorandum in the adjudication of all Regional Center Proposals and EB-5 petitions
pending or filed as of the date of this memo.

V. AFM Update

The Adjudicator’s Field Manual is revised as follows:
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I.  Chapter 22.4(a)(2) of the AFM is revised to read as follows:

(2) Regional Center Pilot Program.

(A) Program Overview. The Regional Center Pilot Program was first
instituted in 1992. Three thousand of the 10,000 total available EB-5 visas
are set aside for aliens who invest in a USCIS designated “regional
center” in the United States organized “for the promotion of economic
growth, including improved regional productivity, job creation, and
increased domestic capital investment.” Section 610 of Pub. L. 102-395,
as amended by section 116(a)(l) of Pub. L. 105-119 and section 402(a) of
Pub. L. 106-396.

An alien investing in a new commercial enterprise affiliated with and
located in a regional center is not required to demonstrate that the new
commercial enterprise itself directly employs ten U.S. workers; a showing
of indirect job creation and improved regional productivity will suffice.
Implementing regulations for the Pilot Program are found at 8 CFR

204 6(m).

Note: Direct jobs are those jobs that establish an employer-employee
relationship between the commercial enterprise and the persons that they
employ. Regional centers typically use the RIMS Il or IMPLAN economic
models to determine the number of indirect jobs that will be created
through investments in the regional center’s investment projects. /ndirect
Jobs are the jobs held by persons who work for the producers of materials,
equipment, and services that are used in a commercial enterprise’s capital
investment project, but who are not directly employed by the commercial
enterprise, such as steel producers or outside firms that provide
accounting services. There is a sub-set of indirect jobs that are calculated
using economic models that are known as induced jobs. /nduced jobs are
those jobs created when direct and indirect employees go out and spend
their increased incomes on consumer goods and services.

A Regional Center Proposal must be filed with the CSC to request USCIS
approval of the proposal and designation of the entity that filed the
proposal as a regional center. A “Regional Center” is defined as any
economic unit, public or private, engaged in the promotion of economic
growth, improved regional productivity, job creation and increased
domestic capital investment. The Regional Center Proposal must
demonstrate that capital investments made by individual alien investors
within the geographic area of the regional center will satisfy the EB-5
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eligibility requirements in order to create qualifying EB-5 jobs. The
Regional Center Proposal should also demonstrate that the new
commercial enterprise’s organizational documents, capital investment
offering memoranda, and transfer of capital mechanisms for the transfer of
the alien investor’s capital into the job creating enterprise are in
compliance with established EB-5 eligibility requirements.

(B) Regional Center Proposal EB-5 Eligibility Requirements. Regional
Center Proposals must demonstrate the following EB-5 eligibility
requirements in order to be approved:

(i) A clearly identified, contiguous geographicai area for the regional
center. If the regional center proposal bases its predictions regarding
the number of direct or indirect jobs that will be created through EB-5
investments in the regional center, in whole or in part, by offering
investment opportunities to EB-5 investors with the reduced $500,000
threshold, then the Targeted Employment Areas (TEAs), Rural Areas
(areas with populations under 20,000 people) and areas of high
unemployment (areas with unemployment rates 150% or more of the
national rate), should be identified. Note: An alien filing a regional
center affiliated Form 1-526 must still establish that the investment will
be made in a TEA at the time of filing of the alien’s Form 1-526 petition,
or at the time of the investment, whichever occurs first, to qualify for
the reduced $500,000 capital investment threshold.

(i) A detailed description of how EB-5 capital investment within the
geographic area of the regional center will create qualifying EB-5 jobs,
either directly or indirectly. This analysis must be supported by
economically and statistically valid forecasting tools, including, but not
limited to, feasibility studies, analyses of foreign and domestic markets
for the goods or services to be exported [if any], and/or multiplier
tables.

(iif) A detailed prediction of the proposed regional center’s predicted
impact regionally or nationally on household earnings, greater demand
for business services, utilities, maintenance and repair, and
construction both within and outside of the geographic area of the
proposed Regional Center.

(iv) A description of the plans to administer, oversee, and manage the
proposed Regional Center, including but not limited to how the regional
center will:
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e Be promoted to attract EB-5 alien investors, including a description
of the budget for the promotional activity;

e ldentify, assess and evaluate proposed immigrant investor projects
and enterprises;

o Structure its investment capital, e.g., whether the investment capital
to be sought will consist solely of alien investor capital or a
combination of alien investor capital and domestic capital, and how
the distribution of the investment capital will be structured, e.g.
loans to developers, venture capital, etc.; and

¢ Oversee all investment activities affiliated with, through or under the
sponsorship of the proposed Regional Center.

(C) The Regional Center Proposal may also include an “exemplar” Form
I-526 petition that contains copies of the commercial enterprise’s
organizational documents, capital investment offering memoranda, and
transfer of capital mechanisms for the transfer of the alien investor's
capital into the job creating enterprise. USCIS will review the
documentation to determine if they are in compliance with established
EB-5 eligibility requirements. Providing these documents may facilitate
the adjudication of the related [-526 petitions by identifying any issues that
could pose problems when USCIS is adjudicating the actual petitions. For
example, if a new commercial enterprise’s limited partnership (LP)
agreement contains a buy-back agreement (i.e. a redemption clause
guaranteeing the return of the alien investor's capital investment), then the
alien investor's capital investment will not be a qualifying “at-risk”
investment for EB-5 purposes. Likewise, if the LP agreement requires the
payment of fees from the alien investor’s capital investment of $1,000,000
or $500,000, respectively, to the extent that the investment will be eroded
below the qualifying level, preventing the full infusion of the capital into the
job creating enterprise, then the alien investor’'s capital investment will not
meet the required EB-5 level of investment. The approval of a Regional
Center Proposal containing defects such as these is not in the best
interest of the prospective regional center or the USCIS EB-5 program as
the end result will most likely be the denial of the individual alien investor’s
Form [-526 petition.

Any individual Form [-526 and Form I-829 petitions claiming new
commercial enterprise affiliation with a regional center and thus EB-5
eligibility based on indirect job creation must be denied if they are filed
prior to the approval of the regional center's Regional Center Proposal.

(D) Regional Center Proposal and Amendment Request Processing.
There are two general workflows for the adjudication of Regional Center
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Proposals, one for Initial Regional Center Proposals and one for Regional
Center Amendment requests. 1SOs adjudicate cases within these
workflows in “first in, first out” order, unless an expedite request is granted
by the CSC director in accordance with the routine expedite criteria that is
used for all cases filed with USCIS.

(E) Amended Regional Center Proposals.

(i) Amendments Due to Material Changes in EB-5 Related
Organizational Structure or Capital Investment instruments.
Designated regional centers may elect to file an amended Regional
Center Proposal and receive an updated approval of the regional
center designation prior to the filing of individual EB-5 petitions that use
supporting documentation relating to EB-5 eligibility issues that has
been materially altered or is inconsistent with the documentation used
as the basis for the approval of the regional center designation. Doing
so0, may assist in the streamlining of the adjudication of affiliated
individual EB-5 petitions, as the altered documentation may otherwise
need to be re-evaluated within the individual EB-5 petitions to
determine if they still EB-5 compliant.

(i) Other Amendments. Some Regional Center Proposals are
approved for an industry segment using a hypothetical investment
project in order to demonstrate how an actual investment project will
be capitalized and operate in a manner that will create at least 10
direct or indirect jobs per alien investor. Individual Form 1-526 petitions
are then filed with copies of the business plan for the hypothetical
investment project as well as the regional center's actual investment
project. If the actual investment project is not different in a material
way from the exemplar investment project, then the job creating
efficacy of the investment project, if carried through as specified in the
business plan will generally be established.

Regional centers may opt to file an amendment of their Regional
Center Proposal in order to eliminate the uncertainty as to whether the
actual investment project is different in a material way from the
exemplar investment project that was approved in the Regional Center
Proposal. The filing of these amendments is in the best interest of the
EB-5 program as it may assist in the streamlining of the adjudication of
the individual Form [-526 petitions. These amendments should be
supported by detailed documentation relating to the actual investment
project. Once approved, then only the documentation relating to the
actual approved project would be provided in support of the Form 1-526
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2.

petition, eliminating the uncertainty regarding whether the actual
project meets EB-5 eligibility requirements.

A regional center may also file an amendment in order to provide an
exemplar Form 1-526 with the supporting documentation required by 8
CFR 204.6 in order for USCIS to determine if the documentation is
EB-5 compliant, and thus facilitate adjudication of an actual but
identical Form |-526 petition, if the evidence of record otherwise
establishes EB-5 eligibility.

Note: If the Regional Center requirements are met and a determination of
eligibility is made, then the favorable determination regarding regional center
eligibility requirements for the capital investment structure and job creation
should generally be given deference and not revisited in the adjudication of
individual EB-5 petitions, as long as the underlying facts upon which the
favorable decision was made remain unchanged. The CSC EB-5 program
manager should be notified to determine the appropriate action to take if an
ISO discovers during the adjudication of an EB-5 petition that:

» Documentation relating to the regional center’'s capital investment
structure or job creation methodologies, or the exemplar Form [-526
petition has materially changed since the most recent approval of the
regional center designation;

» The record contains evidence of fraud or misrepresentation; or

o The evidence of record indicates that the previously favorable decision
to approve the regional center proposal (or amendment) to include the
determination that the exemplar Form [-526 petition is EB-5 compliant
was legally deficient.

Chapter 22.4(c)(3) of the AFM is revised to read as follows:

(3) General Review. Review the Form 1-526 petition for completeness and
signature of the petitioner.

Verify that the name given in Part 1 (Information about you) is identical to the
signature in Part 7 (Signature block).

Remember that the petition can only be signed by the petitioner and not by
his or her authorized representative.

The following EB-5 eligibility requirements must be established in the Form 1-526
petition:
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* The capital investment is in a new commercial enterprise;

« [f the petitioner claims that the capital investment qualifies for the reduced
capital investment threshold of $500,000, that the new commercial enterprise is
located in a TEA;

« The investment capital was obtained by the alien through lawful means;

« The required amount of capital has been fully committed to the new
commercial enterprise;

« The new commercial enterprise will create not fewer than 10 full-time positions;
and

¢ The alien investor will be engaged in the management of the new commercial
enterprise.

Note: If the new commercial enterprise identified in the petition is affiliated with a
regional center, then the petitioner must provide with the Form 1-526 petition a
copy of the regional center’s:

« Most recently issued approval letter; and
e Documentation relating to its approved capital investment structure and job
creation methodology.

If the evidence provided remains unchanged from the documentation that was the
basis for the approval of the regional center proposal, then the prior approval of the
capital investment structure and the job creation methodology should generally be
given deference. The CSC EB-5 program manager should be notified to
determine the appropriate action to take if an ISO discovers during the
adjudication of Form |-526 petition that:

« Documentation relating to the regional center's capital investment structure or
job creation methodologies has materially changed since the approval of the
regional center designation;

« The record contains evidence of fraud or misrepresentation; or

e The evidence of record indicates that the previously favorable decision to
approve the regional center proposal (or amendment) to include the
determination that the exemplar Form [-526 petition is EB-5 compliant was
legally deficient.

3. Chapter 22.4(c)(4)(D)(iii) of the AFM is revised to read as follows:

o
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(iti) Clarification of the Meaning of Full-time Position. Section
203(b)(5) of the INA requires that the investment in a new commercial
enterprise will create full-time employment for not fewer than 10
qualified employees. The INA further defines full-time employment as
“employment in a position that requires at least 35 hours or service per
week at any time, regardless of who fills the position.” Adjudicating
ISOs should keep the following points in mind when determining if
positions meet this requirement:

Economic input/output (I/O) models, such as RIMS 1l or IMPLAN,
used to evaluate the calculation of the number of indirect jobs
(including induced jobs) created through a commercial enterprise
affiliated with a regional center do not distinguish between full-time
and part-time jobs. n other words, the job creation results of the
multipliers in the economic /O models do not distinguish between
the full-time and part-time nature of the positions. Therefore, the
number of indirect jobs quantified through the 1/O model analysis
will be considered to be full-time and qualifying for EB-5 purposes.
Accordingly, determinations regarding whether jobs qualify as “full-
time" are only relevant to the analysis of direct jobs created by a
commercial enterprise claiming the creation of direct jobs as a
result of the EB-5 capital investment.

USCIS has interpreted the full-time employment requirement to
exclude jobs that are intermittent, temporary, seasonal or transient
in nature. See, e.g., Spencer Enterprises v. U.S., 229 F.Supp.2d
1025 (E.D. Cal. 2001). Historically, construction jobs have not been
counted toward job creation because they are seen as intermittent,
temporary, seasonal and transient rather than permanent. USCIS,
however, now interprets that direct construction jobs may now
count as permanent jobs if they:

o Are created by the petitioner’s investment; and

o Are expected to last at least two years, inclusive of when the

petitioner's Form 1-829 is filed.

Although employment in some industries such as construction or
tourism can be intermittent, temporary, seasonal or transient,
officers should not exclude jobs simply because they fall into such
industries. Rather, the focus of the adjudication should be on
whether the direct positions, as described in the petition, are
continuous full-time employment rather than intermittent,
temporary, seasonal or transient.
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For example, iiff a petition reasonably describes the need to
directly employ- ageneral laborers in a construction project that is
expected to lassit several years and require a minimum of 35
hours per weeks_ over the course of that project, the positions
would meet the= -full-time employment requirement. However, if
the same proje:c=-t called for electrical workers to provide services
as direct emploowees during three to four five week periods over
the course of ttmes project, such positions would be properly
deemed to be i matermittent and not meet the definition of full-time
employment.

e Generally, itis the jposition that is critical to the full-time direct
employment criteriiacon, not the employee. Accordingly, the fact that
the position may b.e== filled by more than one employee does not
exclude a position ‘from consideration as full-time employment.

For example, fillme positions described in the above bullet would
not be excludeezi from being considered full-time employment if
the general lab cerers needed to fill the positions varied from day
to day or week -t:cweek, as long as the need to directly employ
general laborer-=ss ‘n the position remains constant. This
interpretation isss consistent with 8 CFR 204.6(e), which includes
job sharing arremmngements as part of the regulatory definition of
full-time emplonyiment.

e ltis important to ne-y-te, however, that this interpretation does not
override the regulaitory definitions of employee and full-time
employment at 8 C<IFR 204.6(e). Thus, direct jobs must still be filled
by qualifying emplec-yees and not by independent contractors.
Positions filled by ®imdependent contractors are not qualifying direct
jobs and may only koe credited for EB-5 job creation purposes in
petitions involving eccommercial enterprises that are affiliated with a
regional center. Im addition, multiple part-time positions may not be
combined to create== one full-time position, unless those part-time
jobs can be showmn to be part of a job-sharing arrangement.

e Full-time employmaes2nt relating to the creation of direct jobs as
defined in 8 CFR 22:(04.6(e) means year-round employment and not
seasonal full-time +e==mployment. Full-time employment consists of
35 hours a week. &-easonal positions do not qualify for purposes of
the full-time emplos ¥y ment requirement for direct jobs.
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4. Chapter 22.4(c)(4)(F) of the AFM is revised to read as follows:

(F) New Commercial Enterprise in a Targeted Employment Area (TEA). A
TEA is either a rural area or an area experiencing a high unemployment
rate at the time of the capital investment or the time of filing of the Form
[-526 petition, whichever occurs first. If the petitioner shows that the area
where he or she is investing is a rural area, the petitioner need not also
establish that the area has high employment. Conversely, if the area is a
high unemployment area, the petitioner need not also show that it is a
rural area.

INA 203(b)(5)(B) and 8 CFR 204.6(e) require that in order to establish
eligibility for the reduced EB-5 investment threshold of $500,000, the area
in which the alien makes a capital investment must qualify as an rural area
or an area of high unemployment when the investment is made. Matter of
Soffici, 22 1&N Dec. 158 (BIA 1998) provides in pertinent part that:

A petitioner has the burden to establish that his enterprise does
business in an area that is considered “targeted” as of the date he files
his [Form 1-526] petition. The fact that a business may be located in an
area that was once rural, for example, does not mean that the area is
still rural.

A conflict between the statutory and regulatory requirements, and Matter
of Soffici may arise when an alien makes a capital investment at a point in
time prior to the filing of the Form i-526 petition when the area in which the
investment is made qualifies as a TEA, only to have the area no longer
qualify as a TEA at the time of filing of the Form [-526 petition. In order to
promote predictability in the capital investment process and to reconcile
the potential conflict outlined above, ISOs must identify the appropriate
date to examine in order to determine that the alien’s capital investment
qualifies for the reduced $500,000 threshold according to the following “if,

then” table:
TEA “if then” Table
If the Investment... Then...
fs made into the commercial The TEA analysis should focus on
enterprise’s job creating project whether the location of the
prior to the filing of the Form 1-526 | investment qualifies as a TEA at the
petition... time of the investment.
Has yet to be committed to the The TEA analysis should focus on
commercial enterprise’s job whether the location of the
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creating project at the time of filing | investment qualifies as a TEA at the
cf the 1-526, i.e. is still in escrow or | time of the filing of the I-526

is otherwise not irrevocably petition.

invested into the commercial
enterprise pending the approval of
the 1-526 petition...

Note: In some instances, an alien may request eligibility for the reduced
investment threshold based on the fact that other EB-5 aliens who
previously invested in the same project qualified for the $500,000
minimum investment, even though the area did not qualify at the time of
the instant alien’s investment or the filing of his or her Form |-526. Each
alien must establish that his or her capital investment qualifies for the
reduced investment threshold, and cannot rely on previous TEA
ceterminations made based on facts that have subsequently changed.

Note also that the area where the new commercial enterprise is located
may qualify as a TEA at the time the capital investment is made or the
1-526 petition is filed, (whichever occurs first), but may cease to qualify by
the time the Form 1-829 petiton is filed. Changes in population size or
uremployment rates within the area during the alien investor’s period of
conditional permanent residence are acceptable as increased job creation
is the primary goal of the EB-5 program.

(i) Rural Area Defined. The term “rural area” means any area that is
both outside of a metropolitan statistical area (MSA) and outside of a
city or town having a population of 20,000 or more based on the most
recent decennial census of the United States. See INA

§ 203(b)(5)(B)(iii) and 8 CFR §204.6(j)(6)(i). MSAs are designated by
the Office of Management and Budget and can be found at
WWW.CENsuUs.gov.

(i) Definition of High Unemployment Area. The term “high
unemployment area” means an area which has experienced
unemployment of at least 150 percent of the national average rate.
See INA § 203(b)(5)(B)ii). The |-526 petitioner must demonstrate that,
at the time the capital investment is made or the petition is filed
(whichever occurs first), there has been an unemployment rate of at
least 150% of the national unemployment rate within the MSA or other
non-rural area in which the commercial enterprise that will create or
preserve jobs is located. This should be based on the most recent
information available to the general public from federal or state
governmental sources as of the time the 1-526 petition is submitted.
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In some instances 1-526 petitioners may claim high unemployment in
only a portion or portions of a geographic area or political subdivision
for which distinct unemployment data is not readily available to the
general public from federal or state governmental sources. This may
be indicative of an attempt by the petitioner to “gerrymander” a finding
of high unemployment when in fact the area does not qualify as being
a high unemployment area. Such a claim is not sufficient to establish
that the area is a high unemployment area unless it is accompanied by
a designation from an authorized authority of the state government.
(State designations are discussed below in (iii) of this section.)

The Bureau of Labor Statistics (BLS) provides data regarding the
national average rate of unemployment at www.bls.gov/cps/. BLS's
Local Area Unemployment Statistics (LAUS) program produces
monthly and annual unemployment and other labor force data for
census regions and divisions, states, counties, metropolitan areas, and
many cities, by place of residence. This information can be found at
www.bls.gov/lau/. States, the District of Columbia, and the U.S.
territories may also publish local area unemployment statistics on their
government websites.

(iii) State Designation of a High Unemployment Area. The state
government of any state of the United States may designate a
particular geographic area or political subdivision located within a
metropolitan statistical area or within a city or town having a population
of 20,000 or more within such a state as an area of high
unemployment. Before any such designation is made, an official of the
state must notify USCIS of the agency, board, or other appropriate
governmental body of the state which shall be delegated the authority
to certify that the geographic or political subdivision is a high
unemployment area. Evidence of such a designation, including a
description of the boundaries of the geographic or political subdivision
and the method or methods by which the unemployment statistics were
obtained, may be submitted in support of the Form 1-526 petition in lieu
of other documentary evidence of high unemployment in the area
where the new commercial enterprise is located. See 8 CFR 204.6(i).
The statistics used in the analysis must reflect the national and local
unemployment rates for these regions at the time of the alien investor’s
capital investment. See 8 CFR 204.6(e).

The designation of high unemployment areas are within the purview of
each U.S. state governor, or if applicable, his or her designee. USCIS
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personnel have no substantive authority to question or challenge such
high unemployment designations, and therefore must rely on the high
unemployment designations that conform to the requirements outlined
above that are made by a U.S. state governor or his or her designee.
ISOs should notify the CSC EB-5 program manager and seek
guidance regarding how to address the TEA issue in petitions that
contains a state designation letter that does not conform to the
requirements of 8 CFR 204.6(i), utilizes statistics that do not reflect the
national and local unemployment rates at the time of the alien
investor's capital investment, or has been issued by an official of a
state that has not notified USCIS regarding who in the state
government has the authority to issue such designations.

Note: State designations of high unemployment areas also include
designations issued by the appointed government body with authority
to make such certifications by the governors of the U.S. territories or
the mayor of the District of Columbia.

5. Chapter 22.4(c)(4)(G) of the AFM is added as follows:

(G) Eligibility Requirements for the Review of a Form [-526 Petition that
Seeks Consideration of a Business Plan that Differs from the Business
Plan in a Previously Approved Form 1-526 Petition.

Some EB-5 aliens may encounter difficulties when unforeseen
circumstances cause the achievement of the requisite job creation
outlined in the Form 1-526 petition to be cast in doubt. This may occur
when the job creating capital investment project or commercial enterprise
that was relied upon for the approval of the Form 1-526 petition fails or
otherwise cannot be completed within the alien’s two-year period of
conditional residence. The structure of the EB-5 program is inflexible in
that the capital investment project identified in the business plan in the
approved Form 1-526 petition must serve as the basis for determining at
the Form 1-829 petition stage whether the requisite capital investment has
been sustained throughout the alien’s two year period of conditional
residency and that at least ten jobs have been or will be created within a
reasonable pericd of time as a result of the alien’s capital investment. The
business plan in the Form 1-526 petition may not be materially changed
after the petition has been filed. In addition, USCIS may not act favorably
on requests to delay the filing or adjudication of Form 1-829 petitions
beyond the timeframes outlined in 8 CFR 216.6(a) and (c).
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The following “if, then” table explains how an EB-5 investor can seek
consideration of a business plan that differs from the business plan in a
previously approved Form [-526 petition.

New Form 1-526 Petition “If, Then” Table

If...

Then...

The alien wishes to change the
business plan from the business plan
outlined in a previously filed Form 1-526
petition...

S/he may file a new Form |-526 petition
with fee that is supported by the new
business plan and addresses all
requirements of the [-526 petition.

If the new Form 1-526 Petition is
Filed...

Then...

Before the alien adjusts status (AOS)
or is issued an immigrant visa (IV)...

The new petition, if approved, will be
the basis for the AOS or the IV and the
new business plan will be used as the
basis for evaluating EB-5 eligibility at
the [-829 stage.

After the alien adjusts status or is
issued an IV, but before the due date of
the filing of the 1-829 petition (90 days
prior to the end of the two-year CPR
period).

Upon approval of the new Form 1-526
petition, S/he may file Form 1-407 with
a Form |-485 adjustment application.
The prior CPR status will be terminated
and the new AOS application will be
approved, if otherwise approvable,
granting a new two year period of CPR
status. The new [-526 petition will be
used as the basis when evaluating
eligibility at the 1-829 stage.

If the new Form [-526 is denied, then
the alien will have to file the 1-829
petition and use the initial Form 1-526
petition as the basis for the eligibility
evaluation in the Form I-829 petition.

After the alien adjusts status or is
issued an |V on or after the due date
for the filing of the 1-829 petition.

If the new 1-526 is approved, S/he may
request the withdrawal of the initial
1-829 petition and file an AOS
application. The prior CPR status will
be terminated and the new AOS
application will be approved, if
otherwise approvable, granting a new
two year period of CPR status. The
new |-526 petition will be used as the
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basis when evaluating eligibility at the
second [-829 stage.

If the new [-526 petition is denied, then
the initial Form 1-829 petition will be
adjudicated using the project plan in
the initial 1-526 petition as the basis for
the initial 1-829 eligibility evaluation.

Note: Dependents will have to file I-407s at the same time as required for the
principals as well as Form |-485 applications in order to terminate their CPR
status and be “re-adjusted” to CPR anew. The dependents must be eligible to be
classified as EB-5 dependents at the time of the filing of new Form 1-485
application, i.e. the dependents must be the spouse or unmarried child under the
age of 21 years of the EB-5 principal alien

6. Chapter 25.2(e)(4) of the AFM is revised by adding new paragraph (E) to read as

follows:

(E) 1-829 Consideration of Form |-526 EB-5 Eligibility Requirements.
Pursuant to section 216A(c)(3) of the Act, USCIS must determine that the
facts and information contained in the petition are true. 1SOs should
generally give deference to the approval of EB-5 eligibility requirements
previously made in the alien investor's Form |-526 petition and affiliated
regional center designation, as applicable, if the facts presented in the
earlier proceedings remain unchanged to inciude:

The new commercial enterprise’s capital investment structure;
That the commercial enterprise qualifies as “new” for EB-5 purposes;

If the commercial enterprise is affiliated with a regional center, the
direct and indirect job creation methodology;

If the Form 1-526 petition was approved for reduced capital investment
threshold of $500,000, that the new commercial enterprise was located
in a TEA at the time of filing of the Form 1-526, and;

That the alien investor’s investment capital was lawfully obtained.

The CSC EB-5 program manager should be notified to determine the
appropriate action to take if an ISO discovers during the adjudication of the
Form [-829 petition that:




Adjudication of EB-5 Regional Center Proposals and Affiliated Form

[-526 and Form 1-829 Petitions; Adjudicators Field Manual (AFM) Update to Chapters
22.4 and 25.2 (AD09-38)

Page 22

e Documentation relating to the regional center’s capital investment
structure or job creation methodologies or the eligibility requirements
favorably decided-upon in the Form 1-526 petition have materially
changed post-approval of the regional center designation or Form
1-526 petition;

e The record contains evidence of fraud or misrepresentation; or

» The evidence of record indicates that the previously favorable decision
to approve the regional center proposal (or amendment) was legally
deficient.

If the documentation of record presents material inconsistencies that impact
the alien investor’'s EB-5 eligibility, then 1ISOs should require the petitioner to
resolve the inconsistencies prior making a favorable determination in the
case. It is incumbent upon the petitioner to resolve any inconsistencies in the
record by independent objective evidence. Any attempt to explain or reconcile
such inconsistencies will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec.
582, 591 (BIA 1988).

Note: EB-5 petitioners must establish eligibility as of the date of filing of the
petition. See 8 CFR 103.2(b)(1), (12); Matter of Katighak, 14 1&N Dec. at 49.
Note also that a petitioner may not make material changes to a petition that
has already been filed in an effort to make an apparently deficient petition
conform to USCIS requirements. Matter of Izummi, 22 1&N Dec. at 175.

7. The AFM Transmittal Memoranda button is revised by adding a new entry, in
numerical order, to read:

VI.

ADO09-38 Chapter 22 and This memorandum revises Chapters
Chapter 25 22 and 25 of the Adjudicator’s Field

Manual (AFM) by amending sections
22 .4 and 25.2 to clarify issues
pertaining to EB-5 (Immigrant
Investor) Regional Center Proposal
petitions for classification (Form 1-526)
and petitions for removal of conditions
(Form 1-829).

Use

This memorandum is intended solely for the instruction and guidance of USCIS
personnel in performing their duties relative to adjudications. It is not intended to, does
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not, and may not be relied upon to create any right or benefit, substantive or procedural,
enforceable at law or by any individual or other party in removal proceedings, in
litigation with the United States, or in any other form or manner.

VII. Questions

Questions regarding this memorandum should be directed through appropriate channels
to Alexandra Haskell in the Business and Employment Services Team of Service Center
Operations.
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Operational Guidance

SUBJECT: Guidance on EB-5 Adjudications Involving the Tenant-Occupancy
Methodology

Our agency has established guidance regarding the deference we should give to prior
adjudications. This guidance is set forth in many of our policy memoranda, including in our
December 11, 2009 policy memorandum and AFM update regarding the EB-5 program. Our
deference policy provides generally that a prior favorable decision will be relied upon in later
proceedings unless the facts underlying the prior decision have materially changed, there is
evidence of fraud or misrepresentation in the record of proceedings, or the previously favorable
decision is determined to be legally deficient,

Recently, the question has arisen how our agency’s practice of giving deference to prior
adjudications should be implemented in an EB-5 case in which the petitioner has used the
“tenant-occupancy” economic methodology to prove the required creation of U.S. jobs. This
guidance answers that question.

A decision on the economic methodology presented in an EB-5 case is a very fact-specific and
fact-dependent one. Consistent with our deference policy, ISOs should rely on a previous
determination that the economic methodology is reasonable when the methodology is presented
to us in a later proceeding based on materially similar facts. For example:

If we approved a Form 1-924 regional center application based on a specifically identified
project, including the specific location and industry involved, we will not revisit the
determination that the economic model and underlying business plan were reasonable
when adjudicating related Form [-526 petitions, Form 1-485 applications, or Form 1-829
petitions.

If we approved a Form [-526 petition for an immigrant investor based on a specifically
identified project not associated with a regional center, we will not revisit the
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determination that the business plan was reasonable when adjudicating the investor’s
related Form [-485 application or Form [-829 petition.

If, however, the facts underlying application of the economic methodology have materially
changed, then we will conduct a fresh review of the new facts to determine whether the
petitioner or applicant has complied with the requirements of the EB-5 program, including the

job creation requirement.
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Regional Center

1. Has the regional center been approved by USCIS and if so, when?

» Provide USCIS designation letter.

» Provide Memorandum of Understanding between regional center and EB-5 Project,

if applicable.

2. Does the R.C. have all necessary and proper business documents / licenses?

> Evidence of compliance with other federal, state, local laws?

» Clean record with SEC?
» Compliance with securities regulations?

3. Any previous business experiences?

emphasis on EB-5 representation, in Burlington, Vermont with Carroll & Scribner, P.C. Compilation based on material
known to have been originated by Mark Ivener, Tammy Fox-Isicoff, H. Ronald Klasko, David Morris, and Stephen Yale-

Loehr. KY
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#» Any past law suits or criminal convictions? (general partners or principals)

»  Obtain credit report and bank references on RC general partners and/or principals,

as well as bank reference of EB-5 general partner and/or principals.

4, How many projects has the regional center completed? How many are currently in
process?

5. Is there any AAO decision addressing the regional center’s program?

6. Is the regional center affiliated with any government entity?

7. What is the regional center’s plan or the plan of a project within a regional center for

demonstrating direct or indirect job creation, and is this plan realistic?

» Does the regional center or project investment include direct job creation,

indirect job creation or both?

» What economic methodology is used to calculate total impacts?

A\ 74

Provide summary of projected job creation plan and summary of economist

report for indirect creation.

» What steps are taken if the requisite job creation has not occurred?

8. [s there a provision in the Subscription Agreement or Purchase Contract for return of
money if I-526 denied? How much is refunded?

» Same question if immigrant visa application or [-829 petition is denied.

9. Who represents investors in the regional center project?

» Does a referring attorney get any fee from the regional center? How much?
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10.

11.

12.

13.

14.

15.

16.

17.

> If the attorney will not accept the referral fee, can that be credited towards the

investor’'s administrative fees?
What documents will be provided for the I-829 Removal of Conditions?

All of the foregoing having been considered, will Regional Center company and

principals be in business in the future for Removal of Conditions?

Project-Related

Has the regional center’s project been reviewed and approved by USCIS as an

exemplar project?

Has the project been independently appraised by a reputable business brokerage agency

or accounting firm?

What experience does the general partner or principal in the investment project have in

working with immigrant investor programs?

What is the basic business model (e.g.: loan to businesses; equity for acquiring interest

in EB-5 project)?
Does applicant receive interest or other income during the life of the investment?

What is the projected return on investment?

» When can the investment be sold?
» When is the return paid? (Monthly, yearly, end of project?)
» How is the return determined? What is the rate of return?

» Obtain documentation of returns on past EB-5 investment projects.
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1§,

19.

20.

21.

22.

23,

24,

25.

26.

[s project leveraged? If so, what is the debt-to-equity ratio? Is the EB-5 entity a

guarantor or otherwise liable for the debt?

» Are investors expected to contribute additional investment funds?

[s payment made into an escrow account? If yes, what are the conditions for release?

Does the investor have to make any deposit or pay any fee for the offering materials or

other administrative fees? Are these fees refundable?

» What is the amount required to be paid by the investor?

Provide a copy of the official TEA letter if the investment sum is less than $ Imillion.

When is the full investment required?

What are the investor’s obligations after committing the investment? How long is the

investor obligated to remain invested?

What type of reports does the project or regional center provide to investors and when

are these provided?

What is the intake procedure (e.g., questionnaire, then subscription agreement, then

wire)?

[s the success of the project dependent on bank financing, or the ability of the developer

to raise certain capital from non-EB-5 sources (i.e., U.S. investors)?

How many I-526 and I-829 petitions have been filed by investors in the project? How
many have been approved? How many have been denied? How recently?

» Send copies of redacted recent USCIS approval notices.





