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LEGAL ISSUES

H-2B Visas for Temporary Workers in Technology
By Michael J. 
Wildes, Esq.

The H-2B sea-
sonal worker 

visa allows U.S. 
employers or 
U.S. agents who 
meet specifi c reg-
ulatory require-
ments to bring 

foreign nationals to the United States 
to fi ll temporary jobs. Typically, the 
H-2B visa is associated with agricultur-
al jobs, however this visa is available to 
other individuals as well.

Today, more than ever before, as 
the U.S. economy continues to be 
powered by the latest developments 
in technology, there is a greater de-
mand for skilled computer-related 
workers such as webmasters, LAN op-
erators, desktop publishers, etc. No 
doubt the need for skilled IT foreign 
national workers will only continue 
to increase as the use of computers 
and the Internet in the workplace be-
comes even more pervasive.

To obtain an H-2B nonimmigrant 
visa, a U.S. employer must fi le a peti-
tion on behalf of the foreign national 
worker and the employer must estab-
lish the following criteria1:

That there are not enough U.S. 
workers who are able, willing, qual-

ifi ed, and available to do the tempo-
rary work;

That the employment of H-2B work-
ers will not adversely affect the wag-
es and working conditions of similarly 
employed U.S. workers; and

That the need for the prospective 
worker’s services or labor is in fact 
temporary, regardless of whether the 
underlying job can be described as 
temporary. This can be shown by proof 
of a one-time occurrence, a seasonal 
need, a peakload need, or an intermit-
tent need.

H-2B petitioners must also provide 
a single, valid temporary labor certi-
fi cation from the U.S. Department of 
Labor. There is a statutory numerical 
limit, or “cap,” on the total number 
of individuals who may receive H-2B 
nonimmigrant classifi cation during a 
fi scal year. In other words, employers 
need to watch out for fi ling deadlines 
and do so promptly and accurately be-
cause once the H-2B cap is reached, the 
U.S. may only accept petitions for a 
very narrow type of H-2B workers who 
are exempt from the H-2B cap.

There are three steps in the H-2B 
program process:

1) The petitioner must apply for and 
receive a temporary labor certifi cation 
from the Department of Labor before 
requesting H-2B worker classifi cation;

2) After receiving the temporary la-

bor certifi cation for H-2B employment, 
the employer should fi le for the visa 
category with the temporary labor cer-
tifi cation; and

3) Prospective workers outside of 
the U.S. must apply for an H-2B visa 
with the U.S. Department of State at a 
U.S. Embassy or Consulate abroad, or 
directly seek admission to the U.S. in 
this classifi cation at a U.S. port of entry 
with U.S. Customs and Border Protec-
tion after the H-2B petition has been 
approved.

H-2B petitions may only be ap-
proved for nationals of countries that 
the Secretary of Homeland Security 
has designated, with the approval of 
the Secretary of State, as eligible to par-
ticipate in the H-2B program. The list of 
eligible countries is published annual-
ly in a Federal Register notice. Howev-
er, a foreign national from a non-listed 
or eligible country may still be granted 
an H-2B visa if the Secretary of Home-
land Security determines that it is in 
the U.S. interest for him or her to be 
the benefi ciary of such a petition.

Generally, the period of stay in the 
U.S. granted for an H-2B visa holder is 
based on the temporary labor certifi -
cation. It can be extended for qualify-
ing employment in increments of up 
to one year each, but there must be a 
new valid temporary labor certifi ca-
tion accompanying such extensions. 

The maximum overall period of stay 
in H-2B classifi cation is three years. A 
person who has held the maximum pe-
riod in this classifi cation must depart 
and remain outside the U.S. for an un-
interrupted period of three months be-
fore seeking readmission as an H-2B 
nonimmigrant. Finally, an H-2B work-
er’s spouse and unmarried children 
under 21 years of age may seek admis-
sion under H-4 nonimmigrant classifi -
cation, but they are not eligible for em-
ployment in the United States while 
here in H-4 status.

If you are an employer and your 
business requires skilled IT workers, 
fi ling for an H-2B visa for a foreign na-
tional may be a great solution for you. 
Also, if you’re a foreign national, skilled 
in this fi eld, there might be more busi-
nesses willing to fi le a petition on your 
behalf due to the increased demand 
for your work. Just remember to re-
tain the assistance of a lawyer who is 
experienced in U.S. business immigra-
tion law as the H-2B visa process can 
be quite complex, especially given its 
strict petition process.
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