LEGAL MATTERS

Remedies for Ineffective Immigration Counsel

By Michael J.
Wildes, Esg.

The Sixth
Amendment  to
the U.S. Constitu-
tion guarantees
that, in all crimi-
nal prosecutions, the accused shall “have
the assistance of counsel for his defense.”
Nearly 200 years later, the Supreme Court
decided in a landmark decision, Strick-
land v. Washington, that the right guaran-
teed by this amendment is the right to ef-
fective assistance of counsel. Inasmuch as
immigration proceedings are civil in na-
ture, rather than criminal, this 6™ Amend-
ment guarantee does not apply to lawyers
providing immigration defense. However,
appellate courts agree that if the legal ser-
vices provided in an immigration case are
unreasonably deficient, so much so that
they are determined to be “fundamental-
ly unfair,” the lawyer may be in violation
of the Constitution, and the noncitizen
in the matter may be entitled to recourse
against him. In other words, if an immi-
gration lawyer commits a serious error in
the representation of a client in a manner
that harms the case, the client may appeal
the decision based on ineffective assis-
tance of counsel.

Matter of Lozada is the case that estab-
lishes the requirements one must meet in
order to establish ineffective assistance

of counsel. First, the claim must be sup-
ported by an affidavit that sets forth in de-
tail the agreement that was entered into
with counsel with respect to the actions
to be taken, and what representations
counsel did or did not make to his client
in this regard; second, the former coun-
sel whose competence is being impugned
must be informed of the allegations leve-
led against him and be given an opportu-
nity to respond; and third, the appeal or
motion must reflect whether a complaint
has been filed with the appropriate disci-
plinary authorities with respect to any vio-
lation of counsel’s ethical or legal respon-
sibilities, and if not, why not. In addition,
the applicant for relief must show also
prejudice as a result of his attorney’s inad-
equate representation. In New York, “prej-
udice” requires a showing that but for the
attorney’s ineffectiveness, the result of the
case would have been different.

A claim of ineffective assistance may
be made by a motion to the immigration
court by an individual in removal proceed-
ings, or by an appeal of a denial of a visa
petition. A common example of ineffective
assistance occurs when a lawyer fails to file
a timely appeal, or submits a Notice of Ap-
peal to the court indicating that he will fol-
low up with a written statement in support
of the appeal, but fails to do so. It should be
noted that a claim of ineffective assistance
of counsel is only valid when it applies to
the conduct of a licensed lawyer, an accred-
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ited representative, or to a non-lawyer who
the claimant reasonably but mistakenly be-
lieves is a licensed attorney.

Protection for Noncitizen
Criminal Defendants

A few years ago, the Supreme Court di-
verged from the established, century-old
view that “deportation is not punishment”
in the famous decision Padilla v. Kentucky.
Jose Padilla was a Vietnam veteran and le-
gal permanent resident, who had been in
this country for over 40 years when he
was found with a large amount of marijua-
na in his truck. On the word of his attor-
ney, who told him he did not have to wor-
ry about deportation because he had been
in this country so long, Padilla pled guilty
to drug charges, which in fact made depor-
tation virtually inevitable. The Supreme
Court of Kentucky held that counsel was
not required to inform a defendant of po-
tential immigration consequences, and
therefore the fact that Padilla’s attorney
misadvised him entitled Padilla to no ba-
sis for relief.

In a radical break from the tradition-
al thinking that deportation is “collateral”
to a criminal conviction and thus coun-
sel was not required to advise clients of
its possibility, the United States Supreme
Court recognized that deportation is a
“particularly severe penalty” that is inex-
tricably intertwined with the criminal
process. Acknowledging the devastating
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effects that deportation has on individu-
als and families living in the U.S., the court
held that a criminal defendant could valid-
Iy claim ineffective assistance of counsel
if his defense attorney failed to advise him
of the potential immigration consequenc-
es of a guilty plea. Even when the ramifi-
cations of a particular guilty plea are un-
clear, counsel is required to offer advice to
any defendant who is not a citizen that a
plea may potentially result in adverse im-
migration consequences, mainly depor-
tation. However, if the consequences are
clear, counsel has an affirmative duty to
correctly inform the client what they are.

Persons who believe that they may
have been inadequately represented by
counsel are advised to consult an experi-
enced immigration attorney who can ad-
vise how to mitigate any damage done, as
well as offer advice as to options to move
forward.

* This article is based on information
available as of its publication and is not in-
tended to be all-inclusive or to furnish advice
in a particular case. We are not responsible
for any changes in regulations that may oc-
cur subsequent to publication. Please feel
free to contact our office for further informa-
tion and advice.

Michael J. Wildes, is the Managing Partner of Wildes
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