IMMIGRATION LAW

Temporary Workers in Sports-Related Activities

By Michael Wildes, Esq.

e H-2B nonim-
migrant visa clas-
sification  applies
to foreign nation-
als seeking to enter
the US. to perform
non-agricultural
work or labor that is
temporary in nature.
For H-2B purposes,
this includes work
that is seasonal or peak load. The employ-
er must also prove that there is an insuffi-
cient number of U.S. workers willing or able
to perform the work, and this is established
through the Labor Certification process con-
ducted in conjunction with the Department
of Labor, which can be a complex process.
This type of visa includes sports profession-
als, including, for instance, the equestrian
industry (Show Riders, Jockeys, Polo Players,
and all horse riders and/or trainers).

Here are some key basics regarding
H-2B visas:

« The H-2B visa was created in 1986 as
part of the Immigration Reform and Con-
trol Act, which split the H guest worker
program into an H-2A visa for agricultural
guest workers, and an H-2B visa for non-ag-
ricultural guest workers,

« US. employers filing H-2B petitions
must establish that their need for the ser-
vices or labor is “temporary,” regardless of
how long that is.

« The petitioner’s need is considered
“temporary” if it is a “one-time occurrence,
a seasonal, peak load, or intermittent need.”

» U.S, Citizenship and Immigration Ser-
vices (USCIS) defines the term “temporary”
as “generally limited to one year or less,”
but allows H-2B workers’ visas to be ex-
tended for an uninterrupted stay.

« Congress has established an annual
cap of 66,000 H-2B visas for each year, half
of which become available on April 1, and
the other half on October 1.

» Prospective employers of H-2B work-
ers must first obtain certification from
the U.S. Department of Labor (DOL) that
demonstrates: (1) there are insufficient U.S.
workers who are able, willing, qualified,
and available to do the temporary work;
and (2) the employment of H-2B foreign na-
tionals will not adversely affect the wages
and working conditions of similarly em-
ployed U.S. workers.

» Once the employer has obtained an
approved temporary labor certification, the
employer may file a Form I129, “Petition
for a Nonimmigrant Worker,” with USCIS
to classify the individual as an H-2B work-
er. Once the petition is approved, the work-
er may apply for an H-2B visa at a U.S. em-
bassy or consulate abroad.

« Employers are requited to pay employ-
ees the prevailing wage and H-2B workers
are tied to the employer that files the peti-
tion for them; if a worker fails to show up
for work on five consecutive days, the em-
ployer is required to report this consecu-

tive absence to the Department of Home-
land Security.

« DHS, in concurrence with the State De-
partment, determines which countries are
eligible to participate in the H-2B program,
based on how cooperative each country is
on deportation and other consular issues,
as well as how important the country is to
the operation of the H-2B program.

For athletes and other sports profes-
sionals, like polo players who do not qual-
ify for O-1 or P-1visas, an H-2B visa category
is the best way to seek work in the U.S. An
0-1 visa is available to individual athletes
of “extraordinary ability,” who can demon-
strate that they possess “a level of exper-
tise indicating that they are one of the
small percentage that have risen to the top
of the field of endeavor.” Examples of O-1
eligible athletes would be Wayne Gretzky,
Ronaldo, and Annika Sorenstam. P-1 visas
include athletes who cannot meet the “ex-
traordinary ability standard” required for
an O-1 visa if the athlete can prove that he
or she is internationally recognized and
is coming to the U.S. to participate in a
league or event with a distinguished rep-
utation.

Athletes under contract with the NHL,
NBA, MLB, MLS, and NFL need only estab-
lish that they have a major league contract
to qualify for a P11 visa. Unlike the more
stringent O-1 and P-1 types of visa, the H-2B
visa allows athletes to be temporarily em-
ployed in the U.S. However, as mentioned
above, to obtain an H-2B visa the sponsor-

ing team must obtain a labor certification
from the Department of Labor. Athletes
playing under a minor league contract typ-
ically are issued an H-2B visa but only for
the duration of the season, up to a maxi-
mum of one year.

A petition for an H-2B athlete must be
accompanied by a tendered contract and
a labor certification issued by the United
States Department of Labor. Profession-
al leagues must adhere to the total num-
ber of H-2B positions granted to them by
the Department of Labor Injured play-
ers and players who voluntarily terminate
their employment with a league may be re-
placed on existing petitions provided the
injured or terminated employee returns to
his native country. Such replacement will
generally require the filing of a new peti-
tion. If an H-2B player is traded to another
team, the player’s H-2B labor certification
slot remains with the trading team and the
receiving team must have an available slot
to receive the player. If a team does not use
all its designated H-2B labor certification
slots on an initial petition, any subsequent
signings to fill designated slots will require
a new petition.

H-2B visa athletes and employers in the
athletic arena can benefit greatly from the
assistance of an experienced immigration
attorney, especially when it comes to filing
a successful Labor Certification that com-
plies with the Department of Labor stand-
ards and meeting the H-2B numerical lim-
it deadlines.
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“...About 200,000 handicapped peaple
were murdered between 1940 and
1945...The T-4 program became the
model for the mass murder of Jews,
Roma (Gypsies), and others” (United
States Holocaust Memorial Museum
Web site, 2014).
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common contentions that the disabled
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